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RE: Proposed Cease and Desist Orders Against Individual Properties in the Los Osos /
Baywood Park Prohibition Zone — Presentation of Prosecution’s Case

Dear Mr. Thomas:

On May 18, 2006, the Central Coast Regional Water Quality Control Board
(“RWQCB”) issued a request for written arguments regarding a number of procedural
items stemming from the replacement of Lori Okum on the Prosecution Team with new
counsel. This letter represents my official comments on those matters.

1. The prosecution case must be stricken from the beginning. Of course the bell can
not be “unrung” and the entire case should be thrown out as Ms Okum’s
involvement and influence over the prosecution pervades the entire process to
date.

2. The only way the prosecution staff should be allowed o present any additional
information to the Water Board is if the current cases are dismissed and & new
prosecution and different prosecution is started.

3 Ifthe prosecution case is allowed to submit additional written materials then of
course the designated parties should be allowed to submit additiona! written
materials.

4. Ifthe prosecution staff is allowed to present a new case then the Los Osos
Community Service District should be allowed to present & new case.

Again, I believe the whole process has been corrupted by Ms Okum’s
involvement in the decision to issue individual CDOs. The proposed CDOs against
individual property owner shoutd be thrown out and a prosecution team with new counsel
shouid decide on the proper course of action.
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FACSIMILE MESSAGE

TO: Michael Thomas, Assistant Exscutive Director DATE: June 22, 2006
FAX NO: (805) 543-0397 FILE#: 04844-0008
FROM: Stephen R. Onstot STATE OF CALIFCT 1 |

CENTRAL COAST WATER 50547
SUBJECT:  Proposed CDO’s/Los Osos and Baywood Park Residents o Recoiped
TOTAL NUMBER OF PAGES (INCLUDING THIS PAGE): | 4 JUN 2 3 208
NOTE: Please see attached.

895 Aerovista F’Iare CH

San Luis Obispo, CA -
ORIGINAL TO FOLLOW: B VIA: E FIRST CLASS MAIL OVERNIC HT COURIER
COPY TO FOLLOW: Msssmcan POUCH
¥4
DATE SENT: TIME SENT: INITIALS: ¢ _/12

FOR ASSISTANCE PLEASE CALL: (213) 236-0600
OUR FAX NUMBER IS: (213) 236-2700

The information contained in this facsimile message is intendad only Jor the CONFIDENTIAL use of the designated ¢ ddressee named
abave. The information transmisted is subject to the anorney-client privilege and/or represents confidential attorney vork product. If
YOU are not the designated addressee named above or the authorized agent responzible for delivering it to the desis vatad addressee
you received thiy document through inadvertent error and any further review, dissemination, distribution or topying of this
communication by you or anyons else is serictly prokibited. IF YOU RECEIVED THIS COMMUNICATION IN E} ROR, PLEASE

NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED AROVE AT (213) 236-0600 AND RETURN THE
ORIGINAL OF THIS COMMUNICATION TO US BY MAIL AT THE ABOVE-ADDRESS. Thank you.
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1 And in the face of State and Federal
2 water quality protection lawe that are bearing
3 down on the Dimstriet, nothing really happened. I
4 didn't anything that made me feel comfortable that
-1 this was really kind of an informed decision,
g other than a predetermined decision that has baen
7 clear throughout that the intent, unequivocaily,
8 was to atop the site at ita current location --
& stop the project at itm current location, period.
10 That'a egsentially what has Hhappened.
11 I agree that the individual enforcement
12 actions I think mare critical. I think that they
13 have to start as spon as steff can start Tto
14 process things and get them moving.
1s It's quite clear to me that the folks of
16 Los 080%, in my opinion, are really not capable of
17 addressing these issues with thelr wastawater
18 disposal in a ratiocnal way. I don't know whet's
1S going to happen. A bunch of lawauits have been
20 settled, then replaced by an equal number of
21 iawpuits. We're just exchanging laveuits.
22 And I don't really see any clear sad to
237 this dilemma at this point because the communitcy
24 is really so polarxized. 2and it really i Just a,
25 it's a tragedy.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345

@o18/018
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June 22, 2006 CENTRAL CCAST WATER BUOARD
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la ile 543 an ic mail
Michael Thomas, Assistant Executive Director JN 23 206

Central Coast Water Board

895 Aerovista Place Suite 101 895 Aerovicia Place, Ste. 17

San Luis Obispo, CA 93401 San Luis Obispo, CA 9313:-72.5
Re: 0. DO'sLos Os d Ba Pa side

Dear Mr. Thomas:

The undersigned represents the Los Osos Community Services District
("District"), a Designated Party in the above-referenced matter. This letter is subn itted
pursuant {o Michael Thomas' May 18, 2006 letter memarializing the brisfing schec ule on
due process issues ordered by Chairman Young during the status conference on
May 11, 2006.

. Mr. Thomas' ietter requests responses ta five (5) questions, all of which will be
answered in detail below. However, for clarity, the “short answers” are:

1. Yes, the Prosecution's case must be stricken entirely.
2. Yes, if the Prosecution starts over, so does the ﬁmduch‘on of evidenc 3.

3. Yes, if the Progecution presents a “supplemental case," the Designat >d
Parties should have the opportunity to supplement their cases as we .

4, Yes, common senge dictates that if the Prosecution begins anew the 1 the
defense begins anew as well.

5. The District has no personal issues that require accommeodation at th's
time. _

In addition, and as will also be further explained below, the District contends that
all of the CDO prosecutions must be dismissed and, if necessary, commenced aga n
and that thosa matters can neither be prosecuted by a team that Includes senior
RWQCB staff nor adjudicated by RWQCB members Young, Shallcross, Press, or
Hayashi. ' :

LA #4850-2781-0561 v1
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1 amount of time.

2 CHAIRPERSON YOUNG: Mr. Hayashi.

3 BOARD MEMBER HAYASHI: Yeah, I'd like to

4 acho the same feslings from my fellow Board

5 Members. Especially, you know, scmething that's

6 s important as water quality and how it affects

7 each and every one of you and your community.

8 1 mean when you have something that

9 chat's important and you have lasas than 29 percent
10 of the people come cut and vote, then you've
11 changed the whole direction by 15 votea. I mean,
12 whare were the people that -- where was everybody
12 . to wvote?

14 (Audience participation.)

1s | BOARD MEMBER HAYASHI: §o, -- 6% percent
16 cume out? ©h, I got -- ckay. But, anyway, it'g a
17 gad time. And I don't know what to say. I mean
18 one day things will happen, one day things will
18 chaﬁgc. And we just have to hope for the best.
20 So, that's all I have to say.
21 CHATRPERSON YOUNG: All right. You
22 know, I know that there are pecple that are just
23 not going to understand nor agree with whar the
24 Board has said or what the Board has deone.
28 People will lock at a situation and come

PETERS SHORTHAND RECORTING CORPORATION {916) 362-234%
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Michael Thomas
June 22, 2006
Page 2

STATE OF VANT F

In jate 2005 and into 2006, the RWQCS brought an Administrative Civil Li: bility
("ACL") action against the District for alleged violations of a Time Schedule Orde! and
basin plan prohibitions. Such ACL action was adjudicated by RWQCB members roung,
Jeffries, Shallcrogs, Press, and Hayashi who, on January 5, 2006 found against e
District and Imposed fines in excees of $6.5 million. However, In 8o ruling, the Bc ard
explicitly stated that the ACL action “did not go far enough” and dirscted RWQCB
Executive Officer Roger Briggs to pursue enforcement actions against the 4500+
individual homeowners who relied on septic systems to manage their waste.

CHAIRPERSON YOUNG: In now, because some Board Members have
- expressed some concern about whether this [ACL) penalty is enough.

BOARD MEMBER PRESS: I'm interested in water quality, and that is why we
are instructing staff and urging staff to come back with individual enforcem int
actions. :

BOARD MEMBER SHALLCROSS: | concur with Dr. Press. ...We don't se sm o
be getting anywhere, and so hopefully going after the individual discharger : may
create the political will for something to happen in a reasonable amount of ime.

BOARD MEMBER HAYASHI: Yeah, I'd like to echo the same feelings from my
fellow Board Members.

CHAIRPERSON YOUNG: | agree that the individual enforcement actions | think
are critical, | think they have to start as soon as staff can start to process ti ings
and get them moving. It's quite clear to me that the folks of Los Osos, in m/
opinion, are really not capable of addressing these issues with their wastev ater
disposal in a rational way.

(Transcripts of January 5, 2006 RWQCB meeting on ACL action, attached
hereto)

Mr. Briggs began such prosecutions immediately, announcing on Jar uary
18, 2006 that Cease and Desist Orders ("CDO's") ware being prepared against
individual homeowners and that a Prosecution Team had been formed to pursue tese
actions. The Prosecution Team consisted of the following RWQCB staff: Roger B iggs,
Executive Officer; Harvey Packard, Supervisor of Enforcement; Sorrell Marks, Ser ior
Staff; Matt Thompson, Enforcement Engineer; and Lorl Okun, the RWQCB's legal
counsel. According to the attached organizational chart, this means that 4 out of ti e 6

LA 438027810861 v
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community like this sort of going at each other'a
throats in a really ugly way. It hasn't been fun
to watch.

At first maybe it was sort of
entertaining, but, you know, the more I learned
about it, the more I read about it, the more I 8aw
what wag going on with the community, it sort of
makes me sick to my stomach really. T really feel
sorry for the folks who arse there and have to go
through it, no matter which gide you're onn. IL'S
really very saad.

Hopefully at some point you guys can all
gét together and hold hands and sing kumbaya.

But, it doesn't loek like it's going to happen
anytime goon.

Again, just to reiterate the othar
gentimenta., it looks like cur enforcement
abllities going down the path we have been have
peen ineffectual. For many years now we've tried
to work with the CS5D. We tried to wozrk with the
folks prior to the C3D.

We don't seem tc be able to get
anywhere, and sc hopefully going after che
individual dischargers may create the political

will for somesthing to happen in 3 reascnaple

PETERS SHORTHAND REFPORTING CORFORATION (916) 262-2345
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most ssnior staff members--the ones who most regularly advise the RWQCB m¢ mbers
the most— were named to the Prosecution Team.

Shortly thereafter, the proposed CDO’s were issued againat 50 (later redu :ed to
493) individual septic system owners who were chosen ‘at random” by the Prosec ition
Team. Procedural comments were recaived by Chairman Young which lsad to a
February 28, 2006 Hearing Notice whereby briefs and evidence by all parties (¢ luding
the Prosscution) were to be submitted by April 4, 2006, rebuttal briefs and eviden e by
ali parties (including the Prosecution) submitted by April 19, 2008 and hearing be ore
the RWQCB to ba held on April 28, 2008.

At the hearing, the District moved to dismiss on due process grounds, alle:jing
thet (1) the RWQCB members who asked that the prosecutions be brought shoul | not
be the same ones adjudicating the cases, and (2) that RWQCB staff members wt o
routinely advise the RWQCB should not serve on the Prosecution Team prosecut ng
cases before that same RWQCB. The District's motion was denied.

Public comments were then received, and the Prosecution put on its case- n-
chief in its entirety. Next, the District put on about half of its case before the hearir g was
continued to May 11 due to the lats hour.

On May 4, 2006, Ms. Okun withdrew as the Prosecution Team's counsel ar d the
Prosecution Team requested that the May 11 hearing be continued so that they c¢ uld
procure new legal counsel. The stated reason is that the Office of Chief Counsel i the
State YWater Boards belisves it best not to litigale “dua! role” due process issues h.ire as
well as In pending court cases. Such letter also mentions the State Boards newly
created Office of Enforcement, which s designed to remedy the due process
shoricomings inherent in the Water Boards long standing enforcement protocol.

Chairman Young granted the request for continuance, but reserved May 11 for a
status conference. On that day the RWQCB heard argument as to how to procee:|
given the change in the make up of the Prosecution Team. Mr, Thomas’ May 18, : 006
letter setting a briefing schedule on due process issues followed.

ARGUMENT
Process Is Guaran The Constltution An ro St ould
' te B N

In her April 27, 2006 letter to District President Schicker, Tam Doduc, Chair
of the State Water Resources Control Board writes: . _

LA #48530-2781-0581 v1
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1 I think, tonight, is that movemant. And I would
2 like t® be on the record as strongly supporting
3 that,
4 CHAIRPERSOQN YQUNG: Mr., Shallecroas? Mr.
5 Hayashi?
6 BOARD MEMBER SHALLCROSS: I concur with
7 Dr. Press. The one thing I wanted to address inm
8 something that tha CSD mtrornays brought up.
5 There gpzamsd to e an implication that
10 the -- and if you carried your argument tc ita,
11 actually you didn't have to take too much of a
12 leap to get there, that basically you were saying
13 that the CS5D can't be fined.
14 And what that does is that basically,
15 you know, one of the attorneys was saying you
ie6 can't be fined, and the other was saying give us
17 ceaye and degise ordera. Well, if you can't fine
18 them, then cease and desist orders are worthlass.
19 ) So I just wanted to say that if we can't
29 fine somecne then all of our enforcement tools are
21 out the window, if we don't have fines to back it
22 up. BSo I didn't buy that argument, obvicusly.
23 The other thing I just wanted to say is
24 I think it's prcbably one of the saddest things
25 that's come before the Board, just to see a

PETERSE SHORTHAND REPORTING CORPORATION (916) 362-23245
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“Thank you for your email. The State Water Resources Control Board tak :s due
process concems very seriousty. While | cannot actively intervene in the ¢ n-
going process before the Central Coast Water Board, | have relayed your
concems to the Regional Water Board staff. | have also requested that thiy
carefully consider all procedural requests (such as your request for contini ance)
and ensure that their hearing procedures protect the due process rights of all
individuais.”

Chair Doduc's view is certainly consistent with the 5™ Amendment to the U S.
Constitution (applied to states via the 14™ Amendment) which statas that, in relev ant
part, “[njo person shall be ...deprived of life, libarty, or property without due proce ss of
law.” From a procedural perspective, this constitutional right simply means that it at the
government must ensure a fair declsion-making process when it seeks to deprive an
individual of life, liberty or property. Due process always requires a relatively leve |
playing field, the “constitutional floor” of a “fair trial in a fair tribunal.” In other wors, a
fair hearing before a neutral or unbiased decision-maker. Nightlife Partners v. Cit 7 of
Beverly Hills (2003) 108 Cal.App.4™ 81, 90 (citing numerous U.S. Supreme Coutt due
process decisions).

Such constitutional protections have been interpreted broadly in favor of je dously
guarding due process rights, As applied to administrative hearings, due procass:

"...also demands an appearance of faimess and the absence of even a
probability of outslde influence on the adjudication. In fact, the broad appli :ability
of administrative hearings to the various rights and responsibilities of citize 1s and
businesses, and the undeniabie public interest in fair hearings in the
administrative adjudication arena, militate In favor of assuring that such he: rings
are fair." Nightiife Pariners, supra (emphasis added)

Accordingly, the legal standard in the instant CDO proceedings is for this
RWQCB to assure not only actuel faimess but aiso the appearance of faimess a1d
favor the protection of rights over concerns for expediency and making political
statements.

! Here is a snapshot of where we are in the current process: the Prosecutior

: Team has presented its case and the responding parties have begun to put on the r
defense; therefore, the relovant inquiries to be mace are (1) whether this RWQCB can
assure that the process has, to date, appeared and actually was falr, and (2) wh ither

LA #4850-27681-0561 v1
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1 the City of Salinas to go.
2 So neediess to day, we do have a
3 reglonal facilities which ia working fine. Wa're
4 paying, been paving aince 1981.
5 But I loocked at that and thought of what
13 the CSD and what the citizene of that location are
7 going to go through. And I'm just wondering what
a in the world are you really thinking about .
g Mr. Chairman, that’s all I have to say.
10 CHAIRPERSON YOUNG: Okay. Dr. Preass.
11 BOARD MEMBER PRESS: T have always been
12 less interested in monsy than in water quality.
13 In my view we could have imposed larger fines; we
14 could have locked at a schedule of suspended fines
1s and tried to get mome of the fineg if we get aome
1¢ progress.
17 But I'm not so interssted in the money .
18 I'm interested in water quality, and that ie why
1s we are instructing staff and urging staff to come
20 back with individual enforcement actions. Because
21 that's the only way that I can see at this moment
22 that there will be a water quality improévement in
23 anything like, remotely like a reascnable period
24 of tima.
<5 30, to me that's the evan bigger story,

PETERS SHORTHAND REPCRTING CORPORATION {916} 362-2345

@0147019
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this RWQCB can assure that the process golng forward will appear and actuall r be
fair. Each of these is addressed, in tum, below. :

The Process To Date Has Been inherently Unfair

As noted above, the decision to initiate prosecution of the individual seplic
system owners was made by this RWQCB on January 5 when it directed Mr. Bricgs to
begin such process. That is tantamount to a superior court judge telling a Distric
Attomey which citizens to make defendants and which defendants to take to trial sefore
that very same judge. It appears unfair and is actually unfair because the adjud cative
arm of the govemment must be kept separate from the prasecution amm in order {or
faimess of process to occur. Withrow v. Larkin (1975) 421 U.S. 35, 47 In this ca: e, four
RWQCB members crossed the line by straying from their role as adjudicators arx
openly directing which individuals were to be prosecuted before them.

In addition, the secrat “random” method by which the first “lucky 50" were
selected 10 be prosecuted may appear “fair” in the sense that all 4500+ septic ow ers
had equal opportunities to be "spared” from the first round of prosecutions, but in
practice the process is actually unfair from the perspective that the Prosecution 1sam
has stated that all 4500+ prosecutions will be “the same” and all brought batween now
and 2010 (end of the “cure period®). That means that the “cure period” given to tt e first
CDO recipients will be longer than that glven to the last anes and that the interim
requirements impased on the first round of CDO recipients will last for 3-4 years, ‘vhile
those same it11ten'm requirements will be imposed on the last wave of CDO recipie s for
a faw weeks.

Compounding this problem is the makeup of the Prosecution Team. In the >ase
of Quintero v. City of Santa Ana (2003) 114 Cal.App.4™ 810, the appellate court hald
that it is violative of due process when the city attomey that routinely advises the « ity's
personnel board also progecutes before that board...the reason being is that suct
situation creates an appearance of bias and unfaimess. The holding in Quinte o was
recently applied to the SWRCB and its attomeys in a Sacramento Superior Court Jase
entitled Morongo Band v. SWRCS. in Morongo, the trial court held that 8 SWRCE
attorney cannot act as an enforcement attomey before the SWRCE while cancurr nily
acting as legal advisor for the SWRCB—aeven if the two matters are unralated.

' There are other problems with the "random” selection, phased prosecution, and inlerim requireme nts
aspecis of thase proceedings that go beyond duse process and inte the reaim of civil rights violatior 5 and
liagei assessments; however, such issues are beyond the scops of the Chair's requested briefing were
and are only mentioned to ensure that they are not consideras waived: ,

LA #4850-2781-0581 v1
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MR. BRIGGS: Aw in now?

CHAIRPERSON YOUNG: In néw, because some
Board Members have exprezsed aoma concarn about
whether this penalty is encugh. And so without
getting into the details of that, I think there's
a real issue as to dealing with the ongoing
digcharges.

So, whatever you can tell us apout what
staff's plans are, what the timeframs is, when the
Board might gee somathing, we would like to hear
about it.

MR. BRIGGS: Okay. I've got te b a
lirtle bir careful because we're talking about
enforcement action thet's in progzess, but I guess
that's the firet status report is that it ie in
PTogress.

And we have heen working on -- we've
already made some aEsignments in terms of putting
together information on individual dischargers te
take enforcement action againgt individuals.

And wetve talked about, you know, some
of the logistic problems of deing that. One of
which, of course, is juec the, one of the biggest
beottlenecks is this process right here, the

hearing.

PETERS SHORTHAND REFPORTING CORPORATION (516) 3€2-2345

@013/019
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The rationale behind the holdings In both Quintero and Morongo is that

“Far the Board to allow Its legal advisor to also act as an advocate before t
creates substantial risk that the Board's judgment in the case bafore it will &
skewed In favor of the prosecution. The chance that the Board will show ¢
preference toward [the deputy city attomey], even ‘perhaps unconsciously is
present and unacceptable.” Quintero, supra, at 817.

Thus, at a minimum in the case at bar, because Ms. Okun reqularly advise s this
RWQCB and was a member of the Progecution Team that prepared briefs submit ied to
this RWQCB and presented the Prosecution Team's case to this RWQCB, the
appearance if not he actuality of unfaimess is implied as a matter of law. Simpl put,
this RWQCB has now been unfairly influenced in these proceedings by having its
counsel serve as prosecutor. ‘

However, in order to be consistent with the legal mandates stated above, t iis
RWQCB must go one step further than that taken by the courts in Quintero and
Morongo; namely, to require that when and if new prosecutions are initiated that ¢ enior
RWQCB staff (e.g. Mr. Briggs, Mr. Packard, and Mr. Thompson) be preciuded fror 1
participating in the prosecution. The rationale for such conclusion is the same as that
applied in Quintero and Morongo; namely that ANYONE, an attorey or otherwise , who
regularly advises the RWQCB should nct be allowed to prosacute before that st me
RWQCB. “It would only be natural for Board members, who have looked to [the c =puty
city attorney] for advice and guidance, to give more credence to his arguments wi} en
deciding plaintiff's case. Whether or not they actually did is irrelevant; the appear ince
of unfaimess is sufficient to invalidate the hearing.” Quinfero, supra, at 816, See also
Howitt v. Suparior Court of imperial County (1 992) 3 Cal.App.4™ 1575, 1585; Civil
Service Commission v. Superfor Court (1984) 163 Cal App3d 70, 78, in.1

Executive Officer Roger Briggs advises the RWQCB more often than any ¢ her
person. Senior staff members Harvey Packard, and Matt Thompson advise the
RWQCB often. Presumably, the RWQCB members trust these three senior staff
members, otherwise they would not be senlor staff. Thus, according to Quintero, i:
would be natural for this RWQCB, which has Jooked to senior staff for advice and
guidance, to give more credence to their arguments when deciding the CDO matit rs.
Whether or not the RWQCB members actually do or not is imelevant; the appearal ce of
unfaimess is sufficiant to invalidate the hearing. Coupled with the fact that three o the
1op six advisors to the RWQCB (four if one counts Ms. Okun) are on the Prosecuti in
Team in this instance, the appearance of manifest unfaimess is not just present—i is
grossly apparent.

LA #4850-2781-0581 v1
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must recuse themselves from this and future enforcement actions against the Le s Osos
saptic systam owners,

To honer the right to due process, a decision-maker MUS 7—not “may” or
“should”— be disqualified when his role as a non-partisan player has been
compromised. Nightiifs Pariners, supra, at 98. Here, RWQCB members who in tiated
prosecution and have been, as a matter of law, unduly influenced by the Prosac: tion
Team are, without question, compromised as neutral decision-makers.

From a statutory perspective, there are no laws directly addressing the
disqualification of biased administrative decision-makers; howevar, there are rul¢ s
goveming disqualification of judges that are applicable here by analogy because
RWQCB enforcement proceedings are quasi-adjudicative In nature and, therefoi a, the
RWAQCB's are obligated to assure the same constitutionally-based due process
protections as the courts.

28 U.8.C. Section 455 requires that “any justice, judge, or magistrate judg e of the
United States shall disqualify himself in any proceeding in which his impartiality rvight
reasonably be questioned.” Califomia Code of Civil Procedure Section 170 state s that
no judge shall preside In a case in which he Is not wholly free, disinterested, imp irtial,
and independent. If a reasonable person, aware of all the facts, would fairly ente rtain
doubt conceming & judge's impartiality, disqualification is mandated, and the existence
of actual bias is not required. CCP Section 170.1(a}(6)(C) In this case, given th::
statements of the RWQCB members quoted above coupled with the undue Influ¢ nce of
the Prosecution Team, it is certalnly reasonable to question whether these four FWQCB
members are giving each of the 45 CDO respondents fair and unbiased conside: ation.
Nor can it be said that the four RWQCB members are Independent arbiters beca ise
they, themsaelves, initiated the prosecutions. Combined, these circumstances ce tainly
create enough doubt as to impartiality and, as such, disqualification is mandated

In Schmidt v. United States 115 F.2d 394, 398 (1840) the court concluded ‘hat the
trial court judge should have recusad himself when an affidavit alleged that the jL dge
was informed in advance of the facts by the prosecutor and expressed a prejudic ial
opinion regarding the facts of the case an alleged guilt of the defendant. Under 11ese
circumstances, the court reasoned that “even a judge may not put aside the
propensities of human nature as easily as he does his robe.” In order to aliminat s the
possibility of any unfairness, the court remanded the case for further proceeding: before
another judge. Here, the prejudicial comments by RWQCB members at the conclusion
of the ACL action in January, 2006 clearly were slanted toward liability of the indf ridual

LA #4850-2781-0561 v
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From: Danlel Bleskey [dbleskey@losososcsd.org] -

Sent: Thursday, April 27, 2008 2:18 PM

To: Biggs, Julle Hayward; Onstot, Stephen R.; Chuck Cesanna, Director; John Fou e Julie
tacker; Lisa Schicker; Steve Senet Director

Subject: FW: Re: LOGSD President Lisa Schicker writing Chairwoman Tam Doduc re A »li28

RWQCRB3 CDO Hearings - CEQA alr

Yl

' TIE23 222222 2 002 3 )
Data: Thu, 27 Apr 2006 13:49;15 -0700
Prom: "Tam M. Doduct <Thoducdwaterboards.ca.gov>
To: <lisasachickerécharter.nets
Cc: "Celeste Cantu" <CCantuSwaterboards.ca.govs,
"michagl Lauffer" <MLauffer@waterboards.ca.govs»,
"Roger Brigge® <Rbriggs@waterboards.ca.gov>
» Subject: Re: LOCSD President Lisa Schicker writing Chairweman Tam
Doduc
re April2é RWQCB3 CDO Hearings - CEQA air

v

v v

Dear Me. Schicker --

v vV

» Thaok you for your e-mail. The State Watexr Resources Control Board

takes due proceas concerns very seriously. While I cannet actively intervene .n the on-
going process before the Central Coast Water Board, I have ralayed your concer s to the
Regional Water Board staff. I have also requested that they carefully conmide - all
procedural requests (such as your request for a continuadce) and ensure that tielr hearing
procadures protect the due process rights of all individuale.

>

> Regards,

Tam M. Dodue

State Watar Resources Control Board

(916) 341-5611

s»> ¢licaschickers@charter.net> 04/27/06 1:00 BM »>>
Dear Ms. Deoduc:

Y VYV VYV

¥

I am requesting the State Board's immediate intervention on the puklic

hearing that is to take place in Region 3 temorxow - San Luis Chispe - fox th: fifth time
now, our local RWOCE has altered and changed the CDO hesxring information that 1as been
releasad to the CDO recipients and the public - they have altered the informa :ion RGRIN
just today - nmeither my constituents, not the press nor the general public or media, nor
the other agencies involved, can kesp up with this constant alteration of the :erme and
conditions and requirements of this hearing, a fair and equitable hearing is iposeible,
-

> I will represent the LOCSD and the citizens of Lo# Oscs at thie

hearing, but this continual revision of information hae vioclated due process f>r all. How
an anyone keep up - my board are working professionals, and individual citizens cannot be
expected to follow every twist amd turn that develops day by day.

- .

» We respectfully requast a continuance on this matter, and that the

State Board intervene immediately to suspend the CDO hearings that are to be placed on the
random selection of 45 citizens in Los Csos.

>

> The county and the regional water board agresd to terms for a

prohibition zone back in 1983 - the basis for the prohibition was & build out populatien
of 27,000 that doas not exist today (we have only 15,000, capped at 19,000), i: wae also
based on flawed nitrate data from wells that lesked (bad seals, leaking wells) and both
the county and the board allowed 1150 more homes to be built after the prohibi-ion was in
place.

S
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septic system owners; acoordingly, evidence of biag exists and due process is vio ated
absent recusal of the RWQCB members.

Accordingly, because the adjudicators of the CDO actions either appear tc be or
actually are biased, they must recuse themselves from hearing enforcemsnt actliins
relating to Los Osos septic systems,

CONCLUSION

For all of the foregoing reasons, the instant CDO aclions should be dismiss ed,
senior staff should be barred from prosecuting future enforcement actions before ( his
RWQCB, and the RWQCB members who have participated thus far in the instant
proceedings should permanently recuse themselves from current and future
adjudication of enforcement actions involving septic systems In Los Osos.

Very truly yours,
BURKE, WILLIAMS & SORENSEMN, LLP

STEPHEN R. ONSTOT
SRO:jdp -
Enclosures
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